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APPELLANT’S OPENING BRIEF 


STATEMENT OF JURISDICTION 

The jurisdiction of the District Court is based on 
diversity of citizenship in a controversy involving 
more than $10,000.00. The complaint alleges that 
appellee is a corporation organized and existing under 
and by virtue of the laws of the State of New York, 
with its principal place of business in the City of New 
York, State of New York, and that appellant is and 
was a citizen and resident of the State of California 
(Tr. 1). The complaint further alleges that the amount 
in controversy, exclusive of interest and costs, exceeds 
the sum of $10,000.00 (Tr. 1 and 2). These allegations 
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are admitted in paragraphs 1, 2 and 3 of the agreed 
statement of facts (Tr. 121). The trial court directed 
that its memorandum for judgment will constitute the 
findings of fact and conclusions of law by the court 
in aecordance with Rule 52(a) of the Federal Rules 
of Civil Procedure (Tr. 183). Although the jurisdic- 
tional facts are not set forth m the memorandum of 
judgment, it is believed that the agreed statement of 
facts takes the place of formal findings of fact by 
the cout, and that such formal findings of fact are 
neither necessary nor proper (Saltonstall v. Russell, 
152, U.S. 628, 14 8. Ci ies): 

Therefore, jurisdiction exists under Title 28, Sec- 
tion 41, United States Code Annotated. 


STATEMENT OF THE CASE 

The appellant, a codefendant in the lower court, is 
an individual doing business under the name Valley 
Elevator Company (Agreed Statement of Facts, para- 
graph 2, ‘Tr. 121). Appellee, plaintiff in the lower 
court, is an Msurance company with its principal 
place of business in New York City, New York 
(Agreed Statement of Facts, paragraph 1, Tr. 121). 


Prior to the accident hereafter described, Erick- 
son Bros., a corporation, and Emmanuel Schwaub 
were the owners of a warehouse building located at 
921 Front Street, Sacramento, California (Agreed 
Statement of Facts, paragraph 4, Tr. 121 and 122). 
Prior to the date of the accident, September 7, 1967, 
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appellee issued to Erickson Bros. a comprehensive 
multiple liability policy, which said policy was in 
effect on September 7, 1957 (Agreed Statement of 
Facts, paragraph 14, Tr. 123). 

Commencing some time prior to October 1, 1956 and 
continuing thereafter, defendant H. C. Evans, doing 
business as Evans Van & Storage Company, leased 
from Exickson Bros. and Emmanuel Schwaub the 
entire warehouse building located at 921 Front Street, 
Sacramento, California (Agreed Statement of Facts, 
paragraph 5, Ty. 122). The lease was on a month-to- 
month basis and during the entire period of time 
relevant herein, H. C. Evans, doing business as Evans 
Van & Storage Company, had the sole mght of pos- 
session to the premises (Agreed Statement of Facts, 
maragraph 6, Tr. 122). 

Located in the warehouse building at 921 Front 
Street was a freight elevator which was used by H. C. 
Evans, doing business as Evans Van & Storage Com- 
pany, in the furtherance of lis warehouse business. 
The use of this elevator was with the express under- 
standing that H. C. Evans, doing business as Evans 
Van & Storage Company, was to be responsible for 
the usec, maintenance and inspection of said elevator 
(Agreed Statement of Facts, paragraph 7, Tr. 122). 


H. C. Evans employed appellant to place the freight 
elevator in working condition and entered into an 
inspection service contract with appellant in comnec- 
tion with the use of said elevator. A copy of the in- 
spection service contract entered mto between H. C. 
Evans and appellant is attached to the agreed state- 
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ment of facts, marked ‘‘Exhibit A,” and incorporated 
therein (Agreed Statement of Facts, paragraph 8, 
Ty a2 2\e 

On September 7, 1957, at a time when H. C. Evans 
was in sole possession of the premises, an employee 
of Evans, Kasper Hardmeyer, received certain crush- 
ing injuries from the freight elevator and eventually 
died as the result of said injuries (Agreed Statement 
of Facts, paragraph 9, Tr. 122). A wrongful death 
action was filed in the Superior Court, Sacramento 
County, California, by the heirs of Kasper Hard- 
meyer seeking recovery for his death against Erick- 
son Bros., Emmanuel Schwaub, and Lloyd E. Hilde- 
brand, individually and doing business as Valley 
Elevator Company, among others, alleging that the 
death was due to the negligent operation, maintenance 
and control of said elevator (Agreed Statement of 
Facts, paragraph 10, Tr. 122). On June 20, 1960, the 
jury returned a verdict for the heirs against all par- 
ties in the amount of $112,500.00, plus $918.03 costs 
(Agreed Statement of Facts, paragraph 11, Tr. 122). 


The lability of Evickson Bros. and Emmanuel 
Schwaub, the owners of the premises, in the wrongful 
death action was predicated solely upon their non- 
delegable duties as owner's of the premises, and was 
not predicated on any affirmative acts taken by them 
(Agreed Statement of Facts, paragraph 12, Tr. 123). 


The liability of appellant was predicated on a find- 
ing of negligence in the performance of his inspection 
service contract with H. C. Evans and such negligence 
was a proximate cause of the death of Kasper Hard- 
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meyer (Agreed Statement of Facts, paragraph 13, 
wi 123). 

In September 1960, appellee paid $40,000.00 to the 
heirs of Kasper Hardmeyer in return for a partial 
satisfaction of judgment and a full release and satis- 
faction of judgment against Erickson Bros. and Em- 
manuel Schwaub (Agreed Statement of Facts, para- 
graph 15, ‘Tr. 123). Thereafter, appellee took an 
assignment from Erickson Bros. and Kmmanuel 
Schwaub wherein appellee was assigned and subro- 
gated to all their rights for mdemnification for 
amounts paid on the wrongful death judgment. A 
copy of the ‘‘Assignment and Subrogation Receipt” 
is attached to the agreed statement of facts, marked 
“Axhibit B,’ and incorporated therein (Agreed 
Statement of Facts, paragraph 16, Tr. 123). 

The present action was filed by appellee as plaintiff 
seeking indemnification against H. C. Evans and ap- 
pellant. for the $40,000.00 paid by appellee in partial 
satisfaction of judgment, plus interest, costs of de- 
fense, and attorney fees incurred in the wrongful 
death action (Agreed Statement of Facts, paragraph 
17, Tr. 123). 

On June 14, 1965, appellee executed a release of its 
claim against H. C. Evans. Coincidentally with this 
release, appellee and H. C. Evans entered into an 
‘“Assionment and Covenant Not to Execute.” In the 
latter, appellee agreed not to look to any personal as- 
sets of H. C. Evans in satisfaction of said settlement 
in return for an assignment by H. C. Evans of any 
rights which he might have against any insurance 
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company instwing H. C. Evans against hability aris- 
ing out of the death of Kasper Hardmeyer. These 
two agreements are attached to the agreed statement 
of facts, marked ‘‘Exhibit C” and ‘‘Exhibit D” 
(Agreed Statement of Facts, paragraph 18, Tr. 123 
and 124). 

To the date of trial, appellee has received no pay- 
ment under the terms of the release and assigmment 
agreements entered into with H. C. Evans (Agreed 
Statement of Facts, paragraph 19, Tr. 124). 

On August 15, 1966, the cause proceeded to trial 
against appellant only on the stipulation between ap- 
peHant and appellee that the case was to be submitted 
for judgment upon appellee’s agreed statement of 
facts supplemented by briefs (Docket Entry dated 
August 15, 1966, Tr. 226). 

On June 1, 1967, the lower court entered its memo- 
raudum for judgment wherein it awarded judgment 
to appellee and against appellant in the sum of 
$40,000.00, together with its costs of smut herein in- 
eurred (Tr. 173 to 183). The lower court further di- 
rected that the memorandum for judgment will eon- 
stitute the findings of fact and conclusions of law by 
the court in accordance with Rule 52(a) of the Fed- 
eral Rules of Civil Procedure, and directed counsel 
for appellee to prepare and present a judgment in 
accordanee therewith (Tr. 183). 

A copy of the agreed statement of facts and the 
exhibits attached thereto are set forth in an appendix 
attached to this brief. 
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The prineipal question presented is whether or not 
appellee is entitled to indemnity from appellant for 
the $40,000.00 paid by appellee on behalf of its in- 
sureds under the faets set forth in the agreed state- 
ment of facts and in the absence of a contractual or 
other special relationship between appellant and ap- 
pellee’s insureds. 

A seeondary question presented is the effect of the 
release given H. C. Evans by appellee and the assign- 
ment given appellee by H. C. Evans as the same re- 
lates to the amount recoverable from appellant. 


SPECIFICATION OF ERRORS 
The trial eourt erred in the following particulars: 
1. In finding that appellee’s insureds were held 
liable as a matter of law for the safe operation of the 
elevator (Tr. p. 178, li. 27 to 29). 


2. In making a conclusion of law that it was ap- 
pellant’s duty under his inspection service eontraet 
with Evans to maintain the elevator or to maintain 
the elevator in a safe condition (Tr. p. 178, li. 23 and 
24, and li. 29 and 30). 


3. In making a conclusion of law that appellee’s 
insureds were third party beneficiaries of appellant’s 
inspection service contract with H. C. Evans (Tr. p. 
179; li.18 to.23). 

4. In finding that the negligence of appellant in 
the performance of his inspection service contract 
with H. C. Evans resulted in the appellee’s insureds’ 
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subsequent liability to the hens of Kasper Hardmeyer 
(Tr, Fe leliesionhe 
5. In finding that the negligence of appellee’s in- 


sureds was passive and not affirmative (Tr. p. 180, 
ho toake 27), 


6. In finding that the lability of appellee’s in- 
sureds as owners of the warehouse is secondary and 
arises not from an active fault, but from the legal 
obligation that the owners have to provide a safe 
premises (Tr. p. 182, li. 11 to 14). 


7. %In finding that appellant’s conduct caused the 
loss suffered by appellee (Ty. p. 183, li. 5 and 6). 


8. In failing to make a conelusion of law that the 
absence of evidence of a causal connection or rela- 
tionship between the negligence of appellant in the 
performance of his inspection service contract and the 
liability of appellee’s insureds precludes appellee’s 
claim for indemnity. 


9. In failing to make a conclusion of law that the 
absence of any evidence as to the cause or causes of 
the accident and as to the disparity of gravity of 
fault or relative delinquency in the conduet of appel- 
lant and appellee’s insureds with respect to said cause 
or causes precludes appellee’s claim for recovery and 
implied indemnity. 


10. In making a conclusion of law that California 
Code of Civil Procedure, Section 877(a), does not 
apply and, therefore, does not operate to reduce the 
claim of appellee against appellant in the amount 
stipulated in the release given H. C. Evans (Tr. p. 
183, li. 10 to 16). 


11. In failing to conclide from the facts as set 
forth in the agreed statement of facts that judgment 
should be entered in favor of appellant and in failing 
to enter judgment in appellant’s favor. 


ARGUMENT 


THE TRIAL COURT’S FINDING THAT APPELLEE’S INSUREDS 
WERE HELD LIABLE AS A MATTER OF LAW FOR THE SAFE 
OPERATION OF THE ELEVATOR IS NOT SUPPORTED BY 
THE FACTS AND INCORRECTLY DESCRIBES THE LEGAL 
DUTY OF APPELLEE'S INSUREDS TO THE DECEASED 
UNDER THE AGREED FACTS AND THE LAW OF CALI- 
FORNIA (Specifications of Error 1, 3, 5 and 6). 

In its memorandum for judgment, the lower court 
states as follows: 

“Tf the owners are to be held hable as a matter 
of law for the safe operation of this elevator, and 
it was Valley’s contractual duty to maintain the 
elevator in a safe condition, then the owners were 
third party beneficiaries of Valley’s services.” 
Gi spies, lie27 to ol). 


The first portion of this statement is not supported 
by any of the facts set forth in the agreed statement 
and actually conflicts with these facts. Appellee’s 
insureds, Erickson Bros. and Emmanuel Schwaub, 
leased “the entire premises located at 921 Front 
Street, Sacramento, California,” to the lessee, H. C. 
Evans (Agreed Statement of Facts, paragraph 5, 
My. 122). During the entire period herein relevant, 
the tenant, H. C. Evans, “had the sole nght of pos- 
session to these premises” (Agreed Statement of 
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Facts, paragraph 6, Tr. 122). The use of the clevator 
in the premises by H. C. Evans “was with the express 
understandmg that Evans Van & Storage was to be 
responsible for the use, maintenance and inspection 
of said elevator” (Agreed Statement of Facts, para- 
graph 7, Tr. 122). The hability of appellee’s insureds, 
Erickson Bros. and Emmanuel Schwauwb, was predi- 
cated solely on their nondelegable duties as owners of 
the premises and was not predicated on any affirma- 
tive acts taken by them (Agreed Statement of Facts, 
paragraph 12, Tr. 123). The owner of a building who 
leases the entire building to a lessee and does not 
retain possession of any portion of the building is 
not liable as a matter of law for the safe operation 
of an elevator im the building. This proposition is 
supported by numerous California cases, including: 
Shotwell v. Bloom, 60 Cal. App. 2d 303, 140 Pac. 2d 
728, and Pfingst v. Mayer, 93 Cal. App. 2d 265, 208 
Pac. 2d 1002. In the Shotwell case, supra, the owner 
of the property leased a dairy ranch to the tenant. 
The plaintiffs, employees of the tenant, moved into a 
farmhouse located on the property. The plaintiffs lit 
a fire in a defective fireplace, which resulted in the 
house burning down and destroying plaintiffs’ per- 
sonal property. The Appellate Court affirmed the 
judgment of the trial court in favor of the plaintiffs 
and found that there was substantial evidence that 
the owner had actual knowledge that the fireplace in 
the house was defective at the time the property was 
leased to the tenant and concealed this fact from the 
tenant. The court found that the case falls into the 
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exception to the general rule that the owner is not 
hable to his tenant or to the tenant’s invitees for 
injuries caused by defects in the leased premises he- 
cause the defect was hidden, the owner knew about 
it, and the owner did not inform the tenant. 


In the Pfingst case, supra, the owner of the build- 
ing, Marwedel, leased the sixth floor to the tenant, 
Mayer. The tenant was given exclusive use of a pas- 
senger elevator and the doors to the elevator on the 
other floors were locked. The tenaut was also to pay 
for all expenses in the maintenance and repair of the 
elevator. Otis Elevator Company entered into a “serv- 
ice contract” under the terms of which Otis agreed 
to grease and oi] the elevator, make minor adjust- 
ments and furnish minor supplies. The plaintiff per- 
formed work for the tenant as an imdependent eon- 
tractor. He embroidered names on uniforms sold by 
the tenant aud the charges were divided. The tenant 
took the elevator down to the first floor and left the 
elevator with the outside doors open. The elevator 
was moved to the sixth floor by someone and 
the outside elevator doors at the first floor were left 
open. When the plaintiff returned, he walked into the 
open shaft, fell to the bottom and was injured. There 
was evidence to the effect that the only way the ele- 
vator could be moved when the first-floor outside door 
was open was hy use of the emergency button in the 
elevator which should have been covered by a glass 
plate. The glass plate had been missing for some 
time prior to the accident. The trial court granted a 
nonsuit in favor of Otis Elevator Company and a 
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directed verdict in favor of the property owner, Mar- 
wedel. The plaintiff appealed, and the Appellate Court 
sustained the judgment of the trial court. In answer 
to the plaintiff’s argument that the property owner 
Should be liable for his injuries in spite of the fact 
that the property owner was not in control of the 
elevator, the Appellate Court states as follows at 208 
Pac, 2d LO0S: 

“This argument is unsound. If it be assumed 
that Mayer was guilty of negligence, there is no 
principle of law by which Marwedel, the land- 
lord, who was not in control of the premises, can 
or should be held liable. Sueh a holding would 
be contrary to the many cases generally holding 
that in the absence of fraud or deceit on the part 
of the landlord in eoncealing latent defects of 
which he has knowledge, and in the absence of 
a direct covenant to make repairs, the lessor is 
not liable to the tenant or others for injuries 
resulting from defects m the rented premises.” 


Appellant acknowledges that there are other excep- 
tions to the general rule that when the owner leases 
the entire premises to a tenant, he is not lable for 
injuries occurring as the result of a defective condi- 
tion on the premises unless the defective condition 
existed at the time the property was leased to the 
tenant and the owner knew or should have known of 
the defective condition. In Finnegan v. Royal Realty 
Co., 35 Cal. 2d 409, 218 Pac. 2d 17, the owner leased 
the entire building to a tenant. When the building 
was leased to the tenant, the exit doors opened in- 
ward and not outward, which was a violation of a 
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safety ordinance of the City of Los Angeles. After 
the tenant moved in, he made further structural 
changes which resulted in the blocking off of one of 
the two exit doors, which was another violation of 
the ordinance and of which said fact the owner had 
knowledge. A fire started in the building and many 
of the employees of the tenant were injured or killed 
as the result of being unable to leave the burning 
building. In a majority opinion, the California State 
Supreme Court decided that when the owner knew 
that the tenant had altered the building in a manner 
which closed off one of the two exit doors in viola- 
tion of a eity ordinance, the owner had the duty to 
either terminate the tenancy or compel the tenant to 
eomply with the ordinance. The minority opinion dis- 
agreed with the majority on this latter point. 


Under the facts in this ease, there is no evidence 
that the elevator in the building leased to H. C. Evans 
was altered ov changed in any way or that there was 
any violation of an ordinance or regulation. 


The trial court’s finding that appellee’s insureds 
were held liable as a matter of law for the safe opera- 
tion of the elevator is not part of the facts as agreed 
to and, by inference, contains an erroneous conclusion 
of law based on the agreed facts. 
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THE LOWER COURT’S CONSTRUCTION OF THE INSPECTION 
SERVICE CONTRACT ENTERED INTO BETWEEN APPEL- 
LANT AND H. C. EVANS, AND ITS CONCLUSIONS AS TO 
THE RIGHTS AND DUTIES ARISING THEREFROM, ARE 
INCORRECT (Specifications of Error 2, 3 and 4). 


The inspection service contraet entered into be- 
tween appellant and H. C. Evans is dated October 1, 
1956 and was aecepted by H. C. Evans on November 
1, 1956. This inspection service contract was in effect 
from the date of its acceptance to the date of the 
aeeident, September 7, 1957. It is submitted that the 
language of this contract is clear and explicit, does 
not involve an absurdity, and therefore, under Sec- 
tion 1638 of the Civil Code of the State of California, 
the language of the contract should govern its inter- 
pretation. 

In its memorandum for judgment, the lower court 
construed this inspection service contract as imposing 
the duty on appellant to maintam the elevator in a 
safe condition (Tr. p. 178, li. 29 and 30). However, 
the contract is devoid of any language that indicates 
an intention on the part of appellant and H. C. Evans 
that appellant was to maintain the elevator in a safe 
condition. Nowhere does the inspection service con- 
tract provide or even hint at a duty on the part of 
appellant to keep the elevator in repair or maintain 
the clevator in a safe condition. This agreement is 
substantially different from the maintenance agree- 
ments entered into by Otis Elevator Company in Otis 
Elevator Co. v. Maryland Casualty Co., 95 Colo. 99, 
33 Pace. 974, and General Elevator Co. in Dahms v. 
General Elevator Co., 214 Cal. 733, 7 Pac. 2d 1018. 


15 


In both the Otis Elevator Co. and the Dahims cases, 
supra, the elevator compames specifically undertook 
in their contracts to maintain and keep the elevators 
in repair. In both eases, the lability of the elevator 
companies was predicated upon defective construction 
of or defective repairs made on the elevators. 


It is further submitted that the lower court erred 
in concluding that appellee’s insureds were third party 
beneficiaries of the inspection service contract entered 
into between appellant and H. C. Evans (Tr. p. 178, 
li. 30 and 31). As has been pointed out previously, 
both of the premises upon which this conclusion is 
based are incorrect. Appellee’s insureds, the owners 
of the buildmg were not held lable as a matter of law 
for the safe operation of the elevator. There is no 
such duty on the part of an owner who leases the 
entire building, meluding the elevator, to a tenant. 
Appellant’s contractual duty under its imspection 
service contract with H. C. Evans was as provided in 
the contract itself, that is, to inspect the elevator and 
service it. 


Tn order to establish that the owners of the building 
were third party beneficiaries of the contract, appellee 
must first of all establish that the inspection service 
contract was entered into by the parties to the con- 
tract with the intent to benefit the owners (Woodhead 
Lumber Co. v. E. G. Niemann Inv., 99 Cal. App. 456, 
278 Pac. 913). There is no evidence whatsoever m 
the agreed statement of facts that the inspection serv- 
ice contract was entered into for the benefit of appel- 
lee’s insureds, the owners of the building. Rather, 
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paragraph 8 of the agreed statement of facets provides 
that appelJant and H. C. Evans entered into the 
inspection service contract ‘‘in connection with the 
use of said elevator” (Tr. p. 122, h. 17). As further 
provided in the agreed statement of facts, ‘‘The use 
of this elevator was with the express understanding 
that Evans Van & Storage was to be responsible for 
the use, maintenance and inspection of said elevator” 
(Agreed Statement of Facts, paragraph 7, Tr. p. 122, 
h. 11 to 14). Under the agreed statement of facts, 
the inspection service contract was entered into for 
the benefit of those who used the elevator which, of 
course, meluded the deceased, Kasper Hardmeyer. As 
previously pointed out, the duties and responsibilities 
of appellant under its inspection service contract are 
of a different type and nature than the duties and 
responsibilities of appellee’s insureds as owners of the 
property who have leased the entire property to a 
tenant. As previously pointed out, the owner of a 
building who is not in possession does not have the 
duty to inspect for defects that may arise after the 
tenant takes over possession (Shotwell v. Bloom, 
supra and Pfingst v. Mayer, supra). 


THE LOWER COURT’S FINDINGS TO THE EFFECT THAT 
APPELLEB’S INSUREDS WERE HELD LIABLE AS THE 
RESULT OF SOME ACT OR OMISSION ON THE PART OF 
APPELLANT IS SUPPORTED BY NO EVIDENCE WHATSO- 
EVER (Specifications of Error 4 and 7). 


The findings contained in the memorandum for 
judgment to the effect that appellant’s conduct caused 
the loss suffered by appellee (Tr. p. 183, li. 5 and 6), 
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and that the negligence of appellant in the perform- 
ance of its imspection service contract with H. C. 
Evans resulted in appellee’s insureds’ subsequent lia- 
bility to the heirs of Kasper Hardmeyer (Tr. p. 181, 
hi. 3 to 9), are nowhere found in the agreed statement 
of facts. The agreed statement of facts does provide 
that the liability of appellant was predicated upon a 
finding of negligence in the performance of his con- 
tract with Evans Van & Storage and such negligence 
was a proximate cause of the death of Kasper Hard- 
meyer (Agreed Statement of Facts, paragraph 13, 
Tr. 123). Had the jury in the wrongful death case 
not have found that appellant was negligent in the 
performance of his personal service contract and that 
snch negligence was a proximate cause of the death 
of Kasper Hardmeyer, the jury wonld not have re- 
turned its verdict against appellant; but this does not 
mean that appellee’s insureds were found lable be- 
cause of the negligence of appellant. 


It is submitted that if it is proper for the lower 
court to make findings of fact in addition to those set 
forth in the agreed statement of facts, it would be 
far more plausible and logical to find that appellee’s 
insureds leased the building to H. C. Evans without 
disclosing to H. C. Evans that the elevator had a 
defect of some type and that appellant’s lability was 
based upon its failure to discover the defect. Under 
this hypothetical set of facts, appellant would be en- 
titled to indemnification from appellee’s msnreds 
under the doctrine of City and County of San Fran- 
cisco v. Ho Sing, 51 Cal. 2d 127, 330 Pac. 2d 802, and 
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a number of other indemmty cases which hold that a 
party who is held liable for negligently failing to dis- 
cover a defect is entitled to indemnity from the party 
who caused the defect or who is primarily responsible 
for its existence (Otis Elevator Co. v. Maryland 
Casualty Co., supra; Cahill Brothers, Ine. v. Clemen- 
tina Company, 208 Cal. App. 2d 367, 25 Cal. Rep. 301; 
De La Forest v. Yandle, 171 Cal. App. 2d 59, 390 Pac. 
2d 52). 

The fundamental point, however, is that the agreed 
statement of facts does not lst as a fact that appel- 
lant’s conduct caused the loss suffered hy appellee, nor 
does it say that appellant’s neghgence in the perform- 
ance of his inspection service contract resulted in 
appellee’s insureds’ subsequent hahilty. The lower 
court’s findings on these two issues are based upon 
spectlation and, as a matter of substantive law, it is 
difficult to imagine a situation where the property 
owner could be held lable for the negligence of an 
independent contractor employed by the tenant in the 
absence of actual knowledge on the part of the owner 
that the independent contractor had created a 
dangerous condition in violation of a safety ordinance, 
as in Finnegan v. Royal Realty Co., supra. In the 
case before this court, there is no evidence that. appel- 
lant made any repairs at all to the elevator, nor is 
there any evidence that appellee’s insureds had any 
knowledge whatsoever of any such repairs, assuming 
that repairs had been made. 
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IN ITS MEMORANDUM OF JUDGMENT, THE LOWER COURT 
IMPROPERLY FINDS AS FACTS MATTERS WHICH ARE NOT 
INCLUDED IN THE AGREED STATEMENT OF FACTS AND 
WHICH, IN MOST CASES, ARE BASED UPON SPECULATION 
(Specifications of Error 1, 4, 5, 6 and 7). 


As stated in 3 Ai, Jur, 2d, at pages 743 and 744, 
‘“The agreed statement of facts takes the place 

of the court’s findings of fact, and findings by 
the court are neither necessary nor proper. This 
means that it is ordinarily error for the court to 
make findings of fact in addition to the facts 
included in the agreed statement, except for nee- 
essary inferences from the agreed facts or matters 
that may be proper subjects of judicial notice.” 


Yet, the lower court’s decision is based entirely 
upon facts that are not ineluded in the statement of 
facts, that are not proper subjects of judicial notice, 
and that are not necessary inferences from the agreed 
facts. In its memorandum of judgment, the lower 
court found as a fact that, in the prior wrongful death 
case, appellee’s insureds were held hable as a matter 
of law for the safe operation of the elevator (Ty. p. 
178, li. 27 to 29), On this point, however, the agreed 
statement of facts provides that the lability of appel- 
lee’s insureds ‘twas predicated solely on thei non- 
delegable duties as owners of the premises and was not 
predicated on any affirmative acts taken by them” 
(Agreed Statement of Facts, paragraph 12, Tr. 123). 
It is not a necessary inference nor even a logical 
inference to find as a fact that the owners of a build- 
ing who are not in possession were found liable as a 
matter of law for the safe operation of an elevator 
in the building. 
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In its memorandum of judgment, the lower court 
further found that appellant’s negligence in the per- 
formance of his inspection service contract with H. C. 
Evans ‘‘resulted” in the subsequent liability of appel- 
lee’s insureds to the heirs of Kasper Hardmeyer (Tr. 
p. 181, li. 3 to 9). However, paragraph Wome 
agreed statement of facts does not provide this, but 
‘ather, provides that the negligence of appellant in 
the performance of his imspection service contract 
“was a proximate cause of the death of Kasper Hard- 
meyer” (Ty. 123). It is submitted that it is certainly 
not a necessary inference from the facts that becanse 
appellant. was found negligent and that appellant’s 
negligence was a proximate cause of the death of 
Kasper Hardmeyer, that this negligence had anything 
whatsoever to do with the hahility of appellee’s 
insureds. As previously pointed out, if it were proper 
to engage in speculation, it would be far more logical 
to assume that the negligence of appellant had nothing 
whatsoever to do with the liability of appellee’s 
insureds. The duties each owed to the deceased, 
Kasper Hardmeyer, were substantially different. 


The same is true of the lower court’s finding that 
the negligence of appellee’s insureds was passive and 
not affirmative (Tr. p. 180, . 15 to 17). Paragraph 12 
of the agreed statement of facts provides that the 
liability of appellee’s insureds was, ‘‘predicated solely 
on their nondelegable duties as owners of the premises 
and was not predicated on any affirmative acts taken 
by them” (Tr. 123). This fact does not lead to a neces- 
sarv inference that the negligence of appellee’s 
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insureds was passive and not affirmative as is indi- 
cated by the authority cited by the lower court. itself. 
In its memorandum of opinion, the lower court quotes 
a portion of the decision m Cahill Brothers, Ine. v. 
Clementina Company, supra (Tr. p. 180, li. 4 to 14). 
The quoted portion of this case contains the following 
language: 

‘The thrust of these cases is that if the person 
seeking indemnity personally participates in an 
affirmative act of negligence, or is physically con- 
nected with an act or omission by knowledge or 
acquiescence tn it on his part, or fails to perform 
some duty in connection with the omission which 
he may have undertaken by virtue of his agree- 
ment, he is deprived of the right of indemnity.” 
(Emphasis added). 


The point is that the fact that appcllee’s insureds 
may not have taken any affirmative act does not neces- 
sarily raise the inference that their negligence was 
passive and not affirmative. Under the decision of the 
Cahill Brothers, Inc. case, supra, affirmative negli- 
gence includes not only affirmative acts, but a physical 
connection with an act or omission by knowledge or 
acquiescence in it. It also includes failure to perform 
some duty in connection with the omission which may 
have heen undertaken by virtue of an agreement. 


Tn its memorandum of judgment, the lower court 
acknowledges that its finding that the negligence of 
appellee’s insured was passive and not affirmative is 
not contained in the statement of fact and is not a 
necessary inference from the agreed statement of 
facts. The court states, 
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“This finding 7s supported by the stipulated 
fact which expressly stated that the owners’ lia- 
bility was based on a breach of a nondelegable 
duty and not on any affirmative act on their 
part.” (Ty. p. 180, li. 17 to 20). (Emphasis added). 


The lower court further finds that the neglhgence of 
the appellee’s insureds is ‘‘secondary since it arises 
not from an active fault, but from the legal obligation 
that the owners have to provide a safe premises (Tr. 
p. 182, li. 12 to 14). The court quotes a portion of the 
decision in Alisal Sanitary District v. Kennedy, 180 
Cal. App. 2d 69, 4 Cal. Rep. 379, which includes the 
following language: 

“Without multiplying instances, it is clear that 
the right of a person vicariously or secondarily 
liable for a tort to recover from one primarily 
liable has been universally recognized. But the 
Important point to be noted in all the cases is that 
secondary as distinguished from primary lability 
rests upon a fault that is imputed or constructive 
only, being based on some legal relation between 
the parties, or arising from some positive rule of 
common or statutory law, or because of a failure 
to discover or correct a defect or remedy a dan- 
gerous condition caused by the act. of the one 
primarily responsible.” (Tr. p. 182, li. 3 to 9). 


In its memorandum of judgment, the lower court 
concludes, ‘‘These terms are readily applicable to the 
facets in this action” (Tr. p. 182, li. 10 and 11). How- 
ever, upon examination it is respectfully submitted 
that none of the terms are applicable to the facts in 
this action. There is no evidence that appellee’s 


23 


insureds were vicariously or secondarily lable. There 
is no evidence that the fault or negligence of appel- 
lee’s insureds was unputed to them or was construc- 
tive, nor based on any legal relation between appel- 
lee’s insureds and appellant. The liability of 
appellee’s insureds did not arise from some positive 
rule of common or statutory law, but, under the state- 
ment of facts, was predicated on their failure to per- 
form their nondelegable duties as owners of the 
premises. There is also no evidence that appellee’s 
insureds were held liable for a failure to discover or 
correct a defect or remedy a dangerous condition 
eaused by the act of appellant. There is no evidence 
whatsoever in the statement of facts that there was 
any causal connection between appellant’s negligence 
and the liability of appellee’s insureds. 


In its memorandum of judgment, the lower court 
coneludes with respect to appellee’s insureds that, ‘‘to 
make them suffer the loss eaused by Valley’s conduct 
would be inequitable.” As previously pointed out, the 
statement of facts does not contain as a fact that 
appellee suffered any loss whatsoever as the result of 
appellant’s conduct. 


It is respectfully submitted that all of the ultimate 
facts necessary in order to reach a eonelusion that 
appellee is entitled to indemnification from appellant 
have been added by the lower court in its memo- 
randum of judgment as facts in addition to those set 
forth in the agreed statement of facts. This is so in 
spite of the fact that appellee, in its reply brief filed 
with the lower court, objected to appellant’s asser- 
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tion of additional facts in contradietion to additional 
facts asserted by appellee in its opening brief. In its 
reply brief, appellee states as follows: ‘‘It was the 
clear understanding of plaintiff (appellee) that only 
issues of law remain to be deeided” (Tr. p. 163, li. 20 
to 22). 

This was appellant’s understanding also. In appel- 
lant’s reply brief filed with the lower court, appellant 
states as follows: 

“Great Ameriean and Valley have submitted 
an agreed statement of faet; however, as will 
hereafter be shown, Great American makes addi- 
tional faetual assertions in its argument that are 
not contained in the agreed statement, and in one 
eriticai area, the additional ‘faet’? inserted by 
Great American is simply not true.” (Tr. p. 142, 
li. 17 to 22). 


It is respeetfully submitted that it was error for 
the lower court to find as faets additional matters not 
set forth in the agreed statement of facts and to base 
its eonelusions of law on these additional facts (Sal- 
tonstall v. Russell, supra). 


UNDER THE AGREED STATEMENT OF FACTS, APPELLEE HAS 
NOT ESTABLISHED A RIGHT OF INDEMNITY AGAINST 
APPELLANT AS A MATTER OF LAW, AND THE JUDGMENT 
OF THE LOWER COURT SHOULD BE REVERSED (Specifica- 
tions of Error 8, 9 and 11). 

The implied indemnity eases are broken down into 
two basie groups, depending upon whether or not 


there is a contractual relationship between the two 
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parties. The most common example of contractual 
implied indemnity arises where an employer employs 
an independent contractor and becomes hable to a 
third party as the result of the neglgence of the 
independent contractor in performing the work. In 
this type of situation, the employer of the independent 
contractor is entitled to indenmity from the independ- 
ent contractor, provided that the employer did not 
contribute to the injury through any affirmative action 
(Cahill Brothers, Ine. v. Clementina Company, supra; 
Alisal Sanitary District v. Kennedy, supra; San Fran- 
cisco Unified School Distriet v. California Building 
Maintenance Company, 163 Cal. App. 2d 439, 328 Pae. 
2d 785; Otis Elevator Co. v. Maryland Casualty Co., 
supra). 

There was no contractual relationship between ap- 
pellant and appellee’s insureds. Even if it were found 
that appellee’s insureds were third party beneficiaries 
of appellant’s inspection service contract, appellee 
would still not be entitled to indemnity on this theory 
because there is no evidence that appellee’s insureds 
were held liable as the result of any act or omission 
on the part of appellant. 


The noncontractual implied indemnity cases are 
more difficult to classify or analyze. This Court has 
done so in the recent case of United Air Lines, Ine. 
y. Wiener, 335 Fed. 2d 379, 379 U.S. 951. The opinion 
in the United Atr Lines, Ine. case has been cited with 
approval in City of Sausalito v. Ryan, 258 A.C.A. 92, 
65 Cal. Rep. 391. In 335 Fed. 2d, at pages 398 and 
399, this Court discusses the various situations where 
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noncontractual implied indemnity has been recognized. 
Each of the categories will be discussed separately as 
follows: 


(1) Where the liability of the indemnitee is only imputed or 
vicarious because of a special relationship with the actual 


wrongdoer. 

As has been previously pointed out, this is not the 
situation presented in this case. There is simply no 
evidence at all that the negligence of appellant was 
imputed to appellee’s insureds. 


(2) Where the indemnitee has performed an act at the direction 
of the indemnitor and has incurred liability as a result. 


Appellee’s insureds did not, of course, perform any 
act at the direction of appellant. 


(3) Where the indemnitor has the duty to maintain safe prem- 
ises and the indemnitee has failed to correct or discover the 
defect. 


This category is not applicable for the reason that 
appellant did not have the duty to maintain the 
elevator in a safe condition as a matter of law. Ap- 
pellee’s insureds did not have this duty either. Again, 
however, there is no evidence of any cansal connection 
between any act or omission on the part of appellant 
and the liability of appellee’s insureds. 


(4) Where the indemnitor sells defective goods or makes defec- 
tive repairs. 


There is no evidence that appellant made any re- 
pairs whatsoever to the elevator or that the making 
of repairs or the absence of making repairs resulted 
in the accident. 
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In its opinion in the United Air Lines, Inc. ease, 
supra, this Court discusses additional situations which 
do not fit into any one of the above categories. In 335 
Fed. 2d, at page 399, this Court states: 

“Thus, indemnification of a concurrently negli- 
gent tortfeasor is said to be based upon a dis- 
parity of duties of care owed by the tortfeasors 
to the injured party, the doctrine of last clear 
chance or discovered peril, a disparity of gravity 
of the fault of the tortfeasors, or a combination 
of these.” 


This presents the basic problem before this Court 
and explains the dilemma faced by the lower court. 
The facts as set forth in the agreed statement of facts 
are wholly madequate to establish any disparity in 
the fault or duty between appellee’s insureds and ap- 
pellant. In all of the impled indemnity cases, the 
basic consideration starts with a discussion of the 
specific cause or causes of the accident and the re- 
spective duties of the indemnitee and indemnitor. It 
is submitted that before one can make an analysis of 
the disparity of gravity of the fault of the indemnitee 
and indemnitor, one first must know the specific cause 
of the accident and the part each played in bringing 
about the cause. It is submitted that it is of extreme 
importance that there is absolutely no evidence in this 
ease as to what caused the accident resulting in the 
death of Kasper Hardmeyer. ‘There is simply no way 
to consider any disparity of duties of care between 
appellant and appellee’s insureds, or any disparity of 
gravity of fault between them. Was the accident 
caused by one defect or a combination of defects? 
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There is no evidence that the hability of appellee’s 
imsureds was based on imputed negligence or was con- 
structive only. Rather, the evidence is that their la- 
bility was predicated on their nondelegable duties as 
owners of the premises. The agreed statement of facts 
does not, however, state which of these duties were 
violated by appellee’s insureds. The same problem 
exists with respect to appellant. Under the evidence, 
appellant was found negligent in the performance of 
his contract. There is no evidence as to which of the 
duties imposed upon appellant under his inspection 
service contract were violated by him. The same prob- 
lem is present when one attempts to analyze the dis- 
parity of gravity of the fault between appellee’s in- 
sureds and appellant. As stated by this Court in the 
Umited Air Lines, Inc. case, supra, in 335 Fed. 2d, at 
page 399, where the offense is in no respect immoral, 
‘St is not against the pohey of the law to inquire 
into the relative delinquency of the parties, and to 
administer justice between them, although both par- 
ties are wrongdoers.” The crucial fact is that there 
is no evidence relating to the relative delinquency of 
appellee’s insureds and appellant. In the City of 
Sausalito v. Ryan case, supra, m determing that the 
eross-complaint stated a cause of action in implied 
indemnity, the court analyzed the actual acts and 
conduct of the parties as disclosed in the pleadings. 
In 65 Cal. Rep., at page 395, the court coneludes, 
“Tf the facts prove to be as here alleged, it would 
seem equitable and just that implied indemnity be 
allowed to the City against Ryan and Kelly” (empha- 
sis added). The appellate court did not hold that 
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whenever an aceident happens and a third party snes 
the drivers of two automobiles and the City of Sausa- 
lito, the City of Sausalito is entitled to mdennity 
from the drivers of the two cars. Yet this is what 
the lower court has done in this case. Excluding the 
additional facts set forth in the memorandum of judg- 
ment which are not pait of the agreed statement of 
facts, the lower court has in effect deaided that when- 
ever the employee of the lessee of a building is in- 
jured while riding on an elevator and recovers judg- 
ment against both the owner of the building and an 
elevator company that is servicing the elevator under 
an. inspection service contract, the owner is entitled 
to indemnity against the elevator company. Such a 
rule is not equity; rather, it is indemnity without 
equity. 

There is not one shred of evidence that there was 
any distinction between either the duties of care ap- 
pellant and appellee’s insureds owed the deceased or 
the gravity of fault. 


SECTION 877 OF THE CODE OF CIVIL PROCEDURE OF THE 
STATE OF CALIFORNIA SHOULD APPLY TO THIS CASE, 
AND THE AMOUNT OF APPELLEE’S CLAIM SHOULD HAVE 
BEEN REDUCED BY THE AMOUNT STIPULATED IN THE 
RELEASE GIVEN H. C. EVANS, THE SUM OF $40,000.00. 
(Specifications of Error 10). 


Section 877 of the Code of Civil Procedure of the 
State of California provides in part as follows: 
‘Where a release, dismissal with or without 
prejudice, or a covenant not to sue or not to en- 
force judgment is given in good faith before ver- 
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dict or Judgment to one or more of a number of 
tortfeasors claimed to be lable for the same tort: 

““(a) It shall not discharge any other such 
tortfeasor from Hability unless its terms so pro- 
vide, but it shall reduce the claims against the 
others in the amount stipulated by the release, 
the dismissal or the covenant, ov in the amount 
of the consideration paid for it, whichever is the 
greater; and...” 


A copy of the release given H. C. Evans is attached. 
to the agreed statement of fact and marked ‘‘ Exhibit 
C.” It also appears in the Transcript at pages 129 
and 130. The release recites that it 1s in consideration 
of the sum of $40,000.00. This release was given to 
H. C. Evans on June 14, 1965 and H. C. Evans gave 
to appellee an assignment and covenant not to execute 
on the same date (Agreed Statement of Facts, para- 
eraph 18, Tr. 123). 

Tn its memorandum for judgment, the lower court 
concludes that Section 877(a) of the Code of Civil 
Procedure does not apply because of the provisions of 
subsection (f), Section 875, Code of Civil Procedure, 
which reads as follows: 

“This title shall not impair any right of 1m- 
demnity under existing law, and where one tort- 
feasor judgement debtor is entitled to indenmity 
from another, there shall be no mght of contribu- 
tion between them.” 


Reducing the claim against appellant by the amount 
stipulated in the release, $40,000.00 does not impair 
appellee’s right of indemnity, but operates to reduce 
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the amount recoverable against appellant. Appellee 
does have an assignment from H. C. Evans in the 
amount of $40,000.00 of all rights which H. C. Evans 
has against his insurance companies (Clerk’s Tr., pp. 
iieand 132). 

Except as modified by Section 877 of the Code of 
Civil Procedure, the rule is that a release of one joint 
tortfeasor is the release of all jomt tortfeasors 
(Apodaca v. Hamilton, 189 Cal. App. 2d 78, 10 Cal. 
Rep. 885). If Section 877 of the Code of Civil Pro- 
cedure does not apply to this case, then the release 
given to H. C. Evans should constitute a release of 
appellant. If it does apply, then the claim against 
appellant should be reduced in the amount stipulated 
in the release, $40,000.00. The lower court does rec- 
ognize that if Section 877 of the Code of Civil Pro- 
cedure is not apphed, under the circumstances, a 
double recovery might be possible. The lower court 
states, ‘This decision is conditioned upon the plain- 
tiff recovering no more than this sum from the com- 
bined sources of the defendant, Evans, or its insurers. 
To hold otherwise and allow a double recovery would 
defeat the equitable considerations in favor of in- 
-demnifieation” (Tr. p. 183, lh. 20 to 24). However, 
the judgment that was entered on July 3, 1967 was 
not so conditioned (Tr. 185). 
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CONCLUSION 

There is a complete absence in the agreed state- 
ment of facts of any facts as to what was wrong with 
the elevator, who was responsible for the defect or 
defects, and in what maimer, or concerning the rela- 
tive conduct of appellant and appellee’s insureds m 
the premises. The agreed statement of facts does not 
recite that appellee’s insureds were found lable as 
the result of any act or omission on the part of ap- 
pellant or that the negligence of appellant as found 
by the jury m the wrongful death case was in any 
way imputed to appellee’s insureds or constructively 
fastened upon them. 


Appellee’s insureds and appellant were all found 
jointly lable for the wrongful death of Kasper Hard- 
meyer. Although appellee seeks imdemnification, it 
offered no evidence at the trial that appellant was in 
any way more culpable or more responsible for this 
tragic event than its own insureds, the property 
owners. 


The entire judgment in this case 1s based on facts 
that are not part of the agreed statement of facts and 
conelusions of law that are erroneous. Without the 
assistance of these additional facts and these erro- 
neous conclusions of law which make it appear as 
though appellee’s insureds were held hable without 
fault, appellee’s claim is without an equitable founda- 
tion. Appellee has not carried its burden of establish- 
ing facts that make it equitable and just that implied 
indemnity be allowed to appellee. Without these facts, 
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the allowance of implied indemnity to appellee does 
not constitute equity; but rather, a nnscarriage of 
justice. 
Dated, Sacramento, California, 
expiant, 1968. 
Respectfully subinitted, 
JosEPH P. VAN DEN Burg, 
Attorney for Appellant. 
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Cooley, Crowley, Gaither, 
Godward, Castro & Huddleson 
Thomas A. H. Hartwell 

333 Montgomery Street 

San Francisco, California 
981-5252 

Attorneys for Plaintiff 


In the United States District Court 
for the Northern District of California 
Northern Division 


No. Civil 8313 


Great American Insurance Company, 


a corporation, s 
Plaintiff, 


VS. 


H. C. Evans, doing business as Evans 
Van & Storage Company, and Lloyd 
HE. Hildebrand, doing business as 


Valley Elevator Company, 
Defendants. 


AGREED STATEMENT OF FACTS 


The following facts are agreed and stipulated be- 
tween counsel for plaintiff, Great American Insur- 


i 
anee Company, a corporation, and counsel for defend- 
ant, L. E. Hildebrand dba Valley Elevator Company: 
1. Plaintiff Great American is a corporation duly 
organized and existing under the laws of the State 
of New York, with its prineipal place of bnsimess in 
New York City, New York, and is authorized to 
transact Insurance business in the State of California. 
2. Defendant, L. E. Hildebrand dba Valley Ele- 
vator Company (hereinafter Valley Elevator) is a 
citizen and resident of the State of California. 


3. The amonnt in eontroversy is Im excess of 
$10,000.00. 


4. Eriekson Brothers, a corporation and Emman- 
uel Schwaub were the owners at all times herein men- 
tioned of a warehonse bnilding loeated at 921 Front 
Street, Sacramento, California. 


5. Prior to Oetober 1, 1956, and during the entire 
time herein mentioned, H. C. Evans dba Evans Van 
and Storage Company leased from Eriekson Brothers 
and Schwaub the entire premises located at 921 Front 
Street, Saeramento, California. 


6. Said lease was on a month to month basis and 
during the entire period of time herein mentioned 
Evans Van and Storage had the sole right of posses- 
sion to these premises. 


7. Located in the building at 921 Front Street, 
was a freight elevator whieh was used by Evans Van 
and Storage in the furtherance of its warehouse busi- 
ness. The use of this elevator was with the express 
understanding that Evans Van and Storage was to 
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be responsible for the use, maintenance and inspec- 
tion of said elevator. 


8. Evans Van and Storage employed Valley to 
place the freight elevator in working condition and 
entered into an inspection service contract in connec- 
tion with the use of said elevator. A copy of this con- 
tract is attached as Exhibit “A” to this stipulation 
and incorporated herein. 


9. On September 7, 1957, at a time when Evans 
Van and Storage was in sole possession of the prem- 
ises, an employee of Evans, Kasper Hardmeyer, re- 
ceived certain crushing injuries from this freight 
elevator and eventually died as a result of said 
injuries. 

10. A wrongful death action was filed in the Su- 
perior Court, Sacramento County, California, by the 
heirs of Kasper Hardmeyer, seeking to recover for 
his death against Erickson Brothers, Emmanuel 
Schwaub and Lloyd E. Hildebrand, individually, and 
dba Valley Elevator Company, among others, alleging 
that the death was due to the negligent operation, 
maintenance and control of said elevator. 


11. On June 20, 1960, the Jury returned a verdict 
for the heirs against all parties in the amount of 
$112,500.00 plus $918.03 costs. 


12. The liability of Erickson Brothers and Em- 
manuel Schwaub the owners of the premises was 
predicated solely on their non-delegable duties as 
owners of the premises and was not predicated on 
any affirmative acts taken by them. 


13. The lability of Vallev Elevator was predicated 
on a finding of negligence in the performance of their 
contract with Evans Van and Storage and snch neg- 
higence was a proximate cause of the death of Kasper 
Hardmeyer. 

14. Prior to September 7, 1957, plaintiff Great 
American issned to Erickson Brothers a comprehen- 
sive multiple lability policy, Form SF 51721 (Pacific 
Coast), Number LX 46553, which policy was in effect 
on September 7, 1957. 


15. In September, 1960, plaintiff Great American 
paid forty thousand dollars ($40,000.00) to the heirs 
of Kasper Hardmeyer in return for a partial satis- 
faction of judgment and a full release and satisfac- 
tion of judgment against Erickson Brothers and 
Schwaub. 

16. Thereafter plaintiff, Great American, took an 
assignment from Erickson Brothers and Schwanb, 
wherein plaintiff was assigned and subrogated to all 
their rights for mndemnification for amounts paid on 
the wrongful death judgment. A copy of the “Assign- 
ment and Subrogation Receipt” is attached hereto as 
Exhibit “B” and incorporated herein. 


17. The present action was filed seeking indemmi- 
fication against Evans Van and Storage and Valley 
Elevator, for the forty thousand dollars ($40,000.00) 
paid by Great American in partial satisfaction of 
judgment, plus interest, costs of defense aud attorney 
fees incurred in the wrongful death action. 
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18. On June 14, 1965, plaintiff executed a release 
of its claims against Evans Van and Storage. Coinci- 
dentally with this release, plaintiff and Evans entered 
into an “Assignment and Covenant Not to Execute”. 
In the latter, Great American agreed not to look to 
any personal assets of Evans in satisfaction of said 
settlement in return for an assignment by Evans of 
any rights which he might have against any insur- 
ance company insuring Evans against lability arising 
out of the death of Kasper Hardmeyer., Copies of 
these agreements are attached hereto as Exhibits “C” 
and “D”. 


19. To this date plaintiff, Great American, has 
received no payment under the terms of this release 
and assignment. 

Cooley, Crowley, Gaither, 

Godward, Castro & Huddleson 

Thomas A. H. Hartwell 

By Paul A. Renne, Attorneys for 
plaintiff, Great American 
Insurance Company 


Joseph P. Van Den Berg 
Attorney for defendant Hildebrand 


Exhibit “A” 


FRESNO SACRAMENTO 
VALLEY ELEVATOR COMPANY 
INSPECTION SERVICE CONTRACT 


Saeramento, California 
To Dean Van Lines October 1, 1956 
1523 -18th St. 
Sacramento, California 


We propose to furnish Inspection Serviee on 
One Freight Elevator, State No. 1138 


located at 917 Front Street, Sacramento, California 
from October 1, 1956 and eontinuing thereafter until 
this agreement is terminated by 30 days’ written no- 
tiee to that effect given in writmg by either of us, 
for the sum of Eleven & no/100 ($11.00) dollars per 
month, payable monthly. You agree to pay, as an 
addition to the price herein quoted, the amount of 
any tax based upon the transfer, use, ownership or 
possession of the equipment to which this proposal 
relates, imposed by any law enacted after the date of 
this proposal. 


This service shall consist of a semi-monthly examina- 
tion of the elevators, meluding lubricating and elean- 
ing maehine, motor, eontroller, bearmgs and guides; 
making neeessary minor adjustments; emergeney eall 
baek serviee will also be provided at any hour. The 
following aecessory equipment is included. 

Hatehway gates 

Hatehway gate contact locks 
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In addition we will furnish the following supplies as 
and when necessary; carbon and copper contacts, con- 
tact insulatious and contact springs; braided and cable 
connectors, contact holders and distance pieces for all 
controller, brake, governor, interlock, selector, (except 
commutator sides) relay panel, stopping and car 
switches and push buttons; lamps for signal system; 
motor and generator brushes; oils, greases, rope pre- 
servatives and cleaning materials. 

All work is to be performed during our regular work- 
ing hours of our regular working days, unless other- 
wise specified. 


This proposal, when accepted hy you below and ap- 
proved by an authorized representative, together with 
the provisions printed on the back hereof, shall con- 
stitute the contract between us, and all prior repre- 
sentations or agreements not incorporated herein are 
superseded. 

Valley Elevator Company 

By L. E. Hildebrand 

Approved, for Valley Elevator 

Company 


Accepted in Duplicate 

By Evans Van & Storage 

Date November 1, 1956 
(By) H. C. Evans 


vil 


It is agreed that we assume no liahility for injuries 
or damage to persons or property except those di- 
rectly due to our acts or omissions; and that your 
responsibility for mjuries or damage to persons or 
property while on or about the elevators referred to 
is in no way affected by this agreement. We shall not 
be liable for any loss, damage, or delay caused by 
strikes, lockouts, fixe, explosion, theft, floods, riot, 
civil conunotion war, malicious mischief, act of God, 
or by any cause beyond our reasonable control, and im 
any event we shall not be lable for consequential 


damages. 


Exhibit “B” 


ASSIGNMENT AND SUBROGATION RECEIPT 


In consideration of Great American Insurance 
Company’s having defended each of the undersigned 
and indemnified them im that certain action hereto- 
fore brought in the Superior Court in and for the 
County of Sacramento, entitled and numbered Eva 
Hardmeyer, Albert Hardmeyer, Richard Hardmeyer, 
Robert Hardmeyer, Mary Lou Hardmeyer and Rob- 
ert Hardmeyer, plaintiff, v. Valley Elevator Com- 
pany, a co-partnership, Herbert Barth and Lloyd E. 
Hildebrand, individually and as co-partners, dba 
Valley Elevator Company; Dean Van Lines, Inc., a 
corporation; Erickson Construction Company, a cor- 
poration, Doe One, Doe Two and Doe Three, defend- 
ants, No. 115241, and pursuant to the subrogation 
provision of the liability policy under which said 
defense and said indemnification was provided, each 
of the undersigned hereby subrogates, assigns and 
transfers to the said company all of the rights, claims, 
demands and interests which each of the undersigned 
has or may have against all parties against whom 
each of the undersigned has or may have any right 
of indemnification arising out of the accident de- 
seribed in the complaint in said action and said com- 
pany is hereby authorized and empowered to sue, 
compromise or settle the same in the name of each 
of the undersigned or otherwise, but for the sole use 
of said company and at its own cost, and it 1s further 
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authorized to collect and receipt for any moneys 
which may be paid upon said claim; to endorse in 
the name of each of the undersigned in its or his 
interest and behalf, any checks or drafts and to re- 
tain the proceeds thereof; and said company is hereby 
constituted the attorney in fact for each of the under- 
signed for said purposes and to sign releases and to 
execute any and all contracts, documents or releases, 
in the name of each of the nndersigned, that may be 
necessary in the prosecution, litigation or settlement 
of said claims. 
Dated this 16th day of May, 1961. 
Erickson Bros., a corporation 
By Laughlin E. Erickson 


By /s/ Emmanuel Schwab 
Emmanuel Schwab 


Exhibit ‘*C” 


RELEASE 


For, And In Consideration Of, the sum of Forty 
Thousand Dollars ($40,000.00), the undersigned Great 
American Insurance Company does hereby release 
and discharge H. C. Evans individually, and H. C. 
Evans, doing business as Evans Van & Storage Com- 
pany, from any and all claims in any way arising out 
of that certain accident occurring on or about Sep- 
tember 7, 1957, when one Kasper Hardmeyer suffered 
injuries resulting in his death while riding in an 
elevator at certain premises being occupied by Evans 
Van & Storage Company. 


There are included within this release, but not by 
way of limitation of anything hereinabove stated, any 
and all claims in any way arising out of the complaint 
on file herein in that certain civil action entitled Great 
American Insurance Company, a corporation, v. H. 
©. Evans, et al., Civil Action No. 8313, United States 
District Court, Northern District of California, North- 
ern Division, including any and all claims for in- 
demnity as to any amounts which Great American 
Insurance Company may have paid in connection with 
liability arising out of said injury and death. 

It is understood and agreed that this is a compro- 
mise settlement of a dispnted claim, and nothing con- 
tained herein shall be construed as admission of hia- 
bility on the part of any person or party to any other 
person or party. 
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It is understood and agreed that this release in- 
cludes claims which have arisen as well as those which 
may arise, known or unknown, suspected or unsus- 
pected. In this connection the parties have been ad- 
vised of the provisions of Civil Code § 1542, and the 
benefits of said section are expressly waived. Said 
section provides: 

“Section 1542. (Certain claims not affected by 
general release.) A general release does not ex- 
tend to claims which the creditor does not know 
or suspect exist i its favor at the time of execut- 
ing the release, which if known by him must have 
materially affected his settlement with the debtor.” 


This release does not release any person or party 
except as named herein. 
The foregoing release has been read and explained 
to undersigned by undersigned’s counsel. 
Dated: This 14 day of June, 1965. 
Great American Insurance Company 
By /s/ J. E. Mockett 
San Francisco Regional 
Claim Manager 


Exhibit ‘‘D” 


ASSIGNMENT AND COVENANT 


NOT TO EXECUTE 
Recitals 


1. Great American Insurance Company, a corpo- 
ration (hereafter called ‘‘Great American”), has 
entered into a release agreement, by way of compro- 
mise settlement, with H. C. Evans, individually, and 
H. C. Evans, doing business as Evans Van & Storage 
Company (hereafter called ‘‘ Evans”), to release Evans 
of and from all claims and demands in any way 
arising out of the action of Great American Insur- 
ance Company vs. H. C. Evans, et al., Civil Action 
No. 8313, United States District Court, Northern 
District of California, Northern Division, in consider- 
ation of $40,000.00. 


2. It is the desire of the parties hereto that Evans 
shall assign to Great American any and all rights of 
Evans against any liability insurance carrier insuring 
as to liabilities arismg in Evans by virtue of that 
certain accident occurring to one Kasper Hardmeyer 
on or about September 7, 1957 when said person suf- 
fered injuries and resultant death while riding im an 
elevator. 


3. It is the desire of Great American in consider- 
ation of the same to enter into a covenant not to 
execute with Evans upon any personal assets of Evans 
in satisfaction of said $40,000.00 compromise settle- 
ment of Evans, in return for said assignment from 
Evans to Great American of Evans’ rights against 
each such liability insurance carrier, 
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Now, Therefore, It Is Agreed That: 

1. Evans does hereby assign and convey to Great 
American any and all mghts which Evans may have 
against any and all liability insurance carriers, which 
may be in any way responsible to Evans to msure 
against liability of Evans for the injuries and result- 
ant death sustained by said Kasper Hardmeyer on or 
about September 7, 1957. 


2. In consideration of the foregoing Great Ameri- 
can does agree and covenant with Evans that it shall 
not execute upon any personal assets of Evans to 
satisfy any of said $40,000.00 obhgation incurred by 
Evans to Great American by virtue of the compromise 
settlement and release. 


3. It is understood and agreed that Evans shall 
execute any and all documents reasonably required 
by Great American to further the mtent of the par- 
ties, and to enable Great American to prosecute claims 
and necessary legal proceedings against each such 
Hability insurance carrier of Evans to recover such 
amounts as said liability carriers may owe to Evans 
for any such hability of Evans by virtue of said accei- 
dent and said compromise settlement of $40,000.00. 


Dated: This 14 day of June, 1965. 
Great American Insurance Company 
By /s/ J. E. Mockett 
San Francisco Regional 
Claim Manager 


H. C. Evans 
Evans Van & Storage Company 
By 
Filed, August 12, 1966, 
James P. Welsh, Clerk. 


